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COSTS ORDERS AND SETTLEMENT OFFERS IN FAMILY LAW MATTERS 
 

The usual starting point is that each party shall bear his or her own costs of proceedings under the Family 
Law Act.  The Court can, however, make a costs order if it is the Court’s opinion that there are circumstances 
to justify it.   
 
In considering whether to make a costs order and the terms of any costs order the Court will consider various 
factors including: 

 The financial circumstances of each of the parties. 

 Whether any party to the proceedings is in receipt of legal aid. 

 The conduct of the parties to the proceedings, for example in relation to admissions of facts, production of 

documents and compliance with orders. 

 Whether a party has been wholly unsuccessful in the proceedings. 

 Whether a party to the proceedings has made an offer in writing to the other party to the proceedings to 

settle the proceedings and if so, the terms of such offer.   

Although offers of settlement usually must not be disclosed to the Court, an offer may be disclosed to the 
Court for the purposes of considering whether it should make a costs order.   

In Robinson & Higginbotham [1991] FamCA 4 Justice Nygh observed, in relation to the relevant section of the 
Act concerning costs orders and settlement offers: 

“It is quite clear that the purpose of that provision is to ensure that offers to settle, if made seriously, are 
considered seriously, to ensure that the cost of litigation is avoided, the workload of this Court is lightened, 
and one other consideration is certainly that a party with greater wealth is not placed in a position whereby he 
or she can wear out the other by simple attrition.” 

These principles were reiterated in the case of Firmer & Britton [2012] FamCA 576 (23 July 2012) in which 
Justice Monteith made an order requiring the husband to pay the wife’s costs of the property settlement 
proceedings between them on a party and party basis.  The Court was of the view that there were 
circumstances to justify the making of the costs order in view of the following: 

 The husband had failed to provide true and frank disclosure leading to substantial delays in the 
proceedings. 

 The wife had, by way of letter from her solicitor, made an offer to the husband prior to the 
commencement of proceedings to accept a lesser property settlement than she was ultimately 
awarded at the final hearing. 

The case of Firmer and Britton demonstrates the types of circumstances which may justify the making of a 
costs order.  It further demonstrates that a party who declines a settlement offer without giving due 
consideration to the other party’s proper entitlements does so at their own risk.   

It is recommended that expert family law advice be sought before making or declining a settlement offer to 
resolve financial and property matters following the breakdown of a marriage or de facto relationship.  To 
discuss your individual circumstances, please contact our expert team on 03 9670 1734. 
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